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Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:
 
o            Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230 .425)
 
o            Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 
o            Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 
o            Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

 
 

 

 
Item 3.03 Material Modification to Rights of Security Holders.
 

At the 2009 annual meeting of stockholders of PharmAthene, Inc. (“the Company”), held on October 29, 2009 (the “2009 Annual Meeting”), the
Company’s stockholders, among other things, voted:

 
(1) to amend (by a vote of 15,157,397 to 90,435, with 112,323 holders abstaining and 7,324,851 broker non-votes) the Company’s

Amended and Restated Certificate of Incorporation to increase from eight to nine the maximum number of directors that may serve on the Company’s Board
of Directors (the “Board”) and to provide that each of the Compensation and the Governance and Nominating Committee of the Board shall have no more
than three members, in each case for so long as at least 30% of the aggregate principal amount of the Company’s 10% convertible notes (the “10% Notes”)
remains outstanding; and

 
(2) to amend (by a vote of 15,021,845 to 195,987, with 142,323 holders abstaining and 7,324,851 broker non-votes) the Company’s

Amended and Restated Certificate of Incorporation to grant to holders of the 10% Notes the right to designate and elect two members to the Board (who shall
have the right to serve on each of the Compensation and the Governance and Nominating Committee of the Board) for so long as at least 30% of the
aggregate principal amount of the 10% Notes remains outstanding.

 
The amendments (the “Amendments”) are further described in Proposal 1 and Proposal 2 in the Definitive Proxy Statement on Schedule 14A, filed

with the Securities and Exchange Commission on September 29, 2009.  The material contained in Proposal 1 and 2, on pages 7 through 12 of the Proxy
Statement, is incorporated herein by reference.   The Amendments were filed with the Delaware Secretary of State on October 29, 2009.

 
A complete copy of the Amendments is part of the Company’s Amended and Restated Certificate of Incorporation, as amended, filed as Exhibit 3.1

to this Current Report on Form 8-K, and is incorporated herein by reference.
 
Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of

Certain Officers.
 

At the 2009 Annual Meeting, the Company’s stockholders and holders of the 10% Notes voted to elect the following seven directors to serve until
the Company’s 2010 annual meeting of stockholders and until their successors have been elected and qualify:

 
Name

 

Number of
 

Number of
 



Votes For Votes Withheld
John Pappajohn

 

22,094,705
 

590,301
 

David P. Wright
 

22,600,565
 

84,441
 

Joel McCleary
 

22,600,565
 

84,441
 

John Gill
 

22,600,565
 

84,441
 

Derace L. Schaffer, M.D.
 

22,600,565
 

84,441
 

James H. Cavanaugh, Ph.D.*
 

6,175,581
 

0
 

Steven St. Peter, M.D.*
 

6,175,581
 

0
 

 

*  Noteholder Director.  “Number of Votes” denotes the aggregate number of shares underlying the 10% Notes that were voted for the nominee or that
were withheld with respect to the nominee.
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Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 

The description set forth in Item 3.03 of this Current Report on Form 8-K concerning the amendment to our amended and restated certificate of
incorporation is incorporated herein by reference.
 
Item 8.01 Other Events.
 

At the 2009 Annual Meeting, the Company’s stockholders voted to ratify (by a vote of 22,684,306  to 700, with 0 holders abstaining) the selection by
the Audit Committee of the Board of Ernst & Young LLP as the Company’s independent registered accounting firm for the fiscal year ending December 31,
2009.
 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits
 
NO.

 
DESCRIPTION

3.1
 

Amended and Restated Certificate of Incorporation of the Company, as amended on October 29, 2009.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
  
 

PHARMATHENE, INC.
(Registrant)

  
  
Date: November 4, 2009 By: /s/ Jordan P. Karp
  

Jordan P. Karp
Senior Vice President, General Counsel and Secretary

 
4



Exhibit 3.1
 

CERTIFICATE OF AMENDMENT TO
AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION
OF

PHARMATHENE, INC.
 

(Pursuant to Section 242 of the
General Corporation Law of the State of Delaware)

 
PharmAthene, Inc., a corporation organized and existing under and by virtue of the provisions of the General Corporation Law of the State of

Delaware (the “General Corporation Law”),
 
DOES HEREBY CERTIFY:
 
1.                                      That the name of this corporation is PharmAthene, Inc., and that this corporation was originally incorporated pursuant to the General

Corporation Law on April 25, 2005 under the name Healthcare Acquisition Corp.
 
2.                                      That the Board of Directors duly adopted resolutions, pursuant to Section 242 of the General Corporation Law, proposing to amend the

Amended and Restated Certificate of Incorporation of this corporation, as amended to date, declaring said amendments to be advisable and in the best
interests of this corporation and its stockholders, and authorizing the appropriate officers of this corporation to solicit the consent of the stockholders therefor.

 
3.                                      That thereafter, the Stockholders duly approved the following amendments to the Corporation’s Amended and Restated Certificate of

Incorporation, as previously amended:
 

                                                Paragraph B. of Article FOURTH of the Amended and Restated Certificate of Incorporation is amended and restated to read as follows:
 

“B.                               Common Stock. Except as otherwise required by law or as otherwise provided in any Preferred Stock Designation or Article Sixth hereof,
the holders of the Common Stock shall exclusively possess all voting power and each share of Common Stock shall have one vote.”
 
Article SIXTH of the Amended and Restated Certificate of Incorporation is amended and restated to read as follows:
 
“SIXTH: For so long as at least 30% of the aggregate principal amount of the 10% convertible notes (the “Notes”) issued on July 28, 2009 in the
original aggregate principal amount of $19,295,801.83 remains outstanding (and notwithstanding the existence of less than two (2) note holders at
any given time), the following provisions shall apply:
 

A.                                   the Corporation shall maintain a Board of Directors consisting of no more than nine (9) individuals and each of the Compensation
and the Governance and Nominating Committee of the Board of Directors (or other committees serving similar functions) shall have no more than
three (3) members;

 

 
B.                                     two (2) members of the Corporation’s Board of Directors (the “Noteholder Directors”) shall be elected by the holders of Notes

representing a majority of the then outstanding principal amount of all Notes, voting exclusively and as a separate class;
 
C.                                     subject to applicable law (including stock exchange requirements), the Noteholder Directors shall have the right, but not the

obligation, to serve as members of each of the Compensation and the Governance and Nominating Committee of the Corporation’s Board of
Directors (or other committees serving similar functions);

 
D.                                    the Board of Directors of the Corporation shall nominate as Noteholder Directors only the persons designated as directors pursuant

to the Note and Warrant Purchase Agreement, dated as of July 24, 2009, as amended by Amendment No. 1 to Note and Warrant Purchase
Agreement, dated as of July 26, 2009, and Amendment No. 2 to Note and Warrant Purchase Agreement, dated as of July 28, 2009, by and among the
Corporation and the investors that are signatories thereto (as amended, the “Note and Warrant Purchase Agreement”) and recommend that the
holders of the Notes vote to elect such nominees as directors of the Corporation and shall fill any vacancies that may arise upon the resignation of
any of the Noteholder Directors with a new Noteholder Director designated in accordance with Section 5.1 of the Note and Warrant Purchase
Agreement. A Noteholder Director elected to fill a vacancy resulting from the death, resignation or removal of a Noteholder Director shall serve for
the remainder of the full term of the Noteholder Director whose death, resignation or removal shall have created such vacancy and until his successor
shall have been elected and qualified. Any Noteholder Director may be removed without cause by, and only by, the affirmative vote of the holders of
Notes representing a majority of the then outstanding principal amount of all Notes, voting exclusively and as a separate class, in accordance with
Section 5.1 of the Note and Warrant Purchase Agreement; and

 
E.                                      the provisions contained in this Article Sixth shall terminate immediately and without further action when less than 30% of the

original aggregate principal amount of the Notes, as reduced in accordance with the terms of the Notes pursuant to redemption, conversion or
otherwise, remains outstanding.”

 
* * *

 
4.                                      Except as set forth in this Certificate of Amendment, the Amended and Restated Certificate of Incorporation, as previously amended,

remains in full force and effect.
 

[SIGNATURE PAGE FOLLOWS]
 



 
IN WITNESS WHEREOF, this Certificate of Amendment has been executed by a duly authorized officer of this corporation on this 29  day of

October, 2009.
 
 

 

/s/ David P. Wright
 

David P. Wright,
 

Chief Executive Officer
 

 
CERTIFICATE OF AMENDMENT TO

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF
PHARMATHENE, INC.

 
PharmAthene, Inc., a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware (the

“Corporation”), does hereby certify as follows:
 

FIRST:    That at a meeting of the Board of Directors of the Corporation resolutions were duly adopted setting forth a proposed amendment of the
Amended and Restated Certificate of Incorporation of the Corporation, declaring said amendment to be advisable and calling for a vote of the stockowners of
the Corporation. The resolutions setting forth the proposed amendment is as follows:
 

WHEREAS, this Board of Directors deems it advisable and in the best interests of the Corporation for the Corporation to amend its
Amended and Restated Certificate of Incorporation to increase from seven to eight the maximum number of directors that may serve on the
Board of Directors for so long as at least 30% of the aggregate principal amount of the $12,500,000 8% convertible notes (“Notes”) issued
on August 3, 2007 remains outstanding (the “Charter Amendment”) and, upon receipt of the consent of the holders of the Notes and the
approval of the Stockholders, to file the Certificate of Amendment, substantially in the form presented with this Written Consent as
Exhibit A, which strikes Paragraph A of Article Sixth of our Amended and Restated Certificate of Incorporation and replaces it with the
following new Paragraph A of Article Sixth:

 
“A. the Corporation shall maintain a Board of Directors consisting of no more than eight (8) individuals and each

committee of the Board of Directors shall have no more than three (3) members;”
 

NOW, THEREFORE, BE IT RESOLVED, the form, terms and provisions of the Charter Amendment be, and they hereby are, in all
respects approved, subject to approval of the Stockholders; and it is

 
FURTHER RESOLVED, that in furtherance of the foregoing resolution, the Charter Amendment be presented to the holders of the

Notes for their consent and be included in the proxy statement for the Annual Meeting of Stockholders together with the recommendation of
this Board of Directors that the Stockholders vote “for” the Charter Amendment in accordance with the provisions of the Amended and
Restated Certificate of Incorporation and Delaware law.

 
SECOND:    That thereafter, pursuant to resolution of its Board of Directors, a consent was received from the holders of at least two-thirds of the

outstanding principal amount of the 8% convertible notes (the “Notes”) in accordance with the Notes, the Corporation’s Amended and Restated Certificate of
Incorporation, and the Note Exchange Agreement, dated August 3, 2007, by and among the Corporation (f/k/a Healthcare Acquisition Corp.),
PharmAthene, Inc. (n/k/a PharmAthene US Corporation) and the Corporation’s noteholders (the “Note Exchange Agreement”), and a proxy was sent to the
Stockholders of the Corporation in accordance with Section 222 of the DGCL and a majority of the issued and outstanding voting shares of the Corporation
were voted in favor of such amendment.
 

THIRD:    That said amendment was duly approved in accordance with the provisions of Section 242 of the Delaware General Corporation Law.
 

 
IN WITNESS WHEREOF, PharmAthene, Inc. has caused this Certificate of Amendment to be executed in its name and on its behalf by its Chief

Executive Officer on this 16th day of June, 2008.
 

  

PHARMATHENE, INC.
 

    
    
  

By: /s/ David P. Wright
  

Name: David P. Wright
  

Title: Chief Executive Officer
 

 
AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION
OF

HEALTHCARE ACQUISITION CORP.
ADOPTED IN ACCORDANCE WITH SECTION 242 AND 245

OF THE DELAWARE GENERAL CORPORATION LAW
 

* * * * * * * * * * * * * * *

th



 
Healthcare Acquisition Corp., a Delaware corporation (the “Corporation”) does hereby certify that:
 

FIRST: The name of the corporation is Healthcare Acquisition Corp. The date of filing of the original Certificate of Incorporation with the Delaware
Secretary of State was April 25, 2005; an Amended and Restated Certificate of Incorporation with the Delaware Secretary of State was filed on April 28,
2005; a further Amended and Restated Certificate of Incorporation with the Delaware Secretary of State was filed on July 26, 2005. The name under which
the Corporation was originally incorporated was Healthcare Acquisition Corp.

 
SECOND: This Amended and Restated Certificate of Incorporation (the “Certificate”) amends, restates and integrates the provisions of the Amended and

Restated Certificate of Incorporation of the Corporation and has been duly adopted in accordance with the provisions of Section 242 and 245 of the General
Corporation Law of the State of Delaware (the “GCL”) in a special meeting of the holders of the outstanding stock entitled to vote thereon in accordance with
the provisions of Section 228 of the GCL.

 
THIRD: This Certificate shall become effective immediately upon its filing with the Secretary of State of the State of Delaware.
 
FOURTH: Upon the filing with the Secretary of State of the State of Delaware of this Certificate, the Certificate of Incorporation shall be amended and

restated in its entirety to be and read as set forth on Exhibit A attached hereto.
 
IN WITNESS WHEREOF, the Corporation has caused this Certificate to be executed by a duly authorized officer on August 3, 2007.
 

HEALTHCARE ACQUISITION CORP.
 

 

By: /s/ Matthew P. Kinley
  

Name: Matthew P. Kinley
  

Title: President
 

 
Exhibit A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
PHARMATHENE, INC.

 
FIRST: The name of the corporation is PharmAthene, Inc. (hereinafter sometimes referred to as the “Corporation”).
 
SECOND: The address of the Corporation’s registered office in the State of Delaware is National Registered Agents, Inc., 160 Greentree Drive,

Suite 101, Dover, Delaware 19904, County of Kent. The name of the Corporation’s registered agent at such address is National Registered Agents, Inc.
 
THIRD: The purpose of the Corporation shall be to engage in any lawful act or activity for which corporations may be organized under the General

Corporation Law (“GCL”).
 
FOURTH: The total number of shares of all classes of capital stock which the Corporation shall have authority to issue is 101,000,000 of which

100,000,000 shares shall be Common Stock of the par value of $.0001 per share and 1,000,000 shares shall be Preferred Stock of the par value of $.0001 per
share.

 
A. Preferred Stock. The Board of Directors is expressly granted authority to issue shares of the Preferred Stock, in one or more series, and to fix for each

such series such voting powers, full or limited, and such designations, preferences and relative, participating, optional or other special rights and such
qualifications, limitations or restrictions thereof as shall be stated and expressed in the resolution or resolutions adopted by the Board of Directors providing
for the issue of such series (a “Preferred Stock Designation”) and as may be permitted by the GCL. The number of authorized shares of Preferred Stock may
be increased or decreased (but not below the number of shares thereof then outstanding) by the affirmative vote of the holders of a majority of the voting
power of all of the then outstanding shares of the capital stock of the Corporation entitled to vote generally in the election of directors, voting together as a
single class, without a separate vote of the holders of the Preferred Stock, or any series thereof, unless a vote of any such holders is required pursuant to any
Preferred Stock Designation.

 
B. Common Stock. Except as otherwise required by law or as otherwise provided in any Preferred Stock Designation, the holders of the Common Stock

shall exclusively possess all voting power and each share of Common Stock shall have one vote.
 
FIFTH: The name and mailing address of the sole incorporator of the Corporation are as follows:

 
Name: Matthew P. Kinley
  
Address: c/o Equity Dynamics, Inc.

2116 Financial Center
Des Moines, Iowa, 50309

 
SIXTH: For so long as at least 30% of the aggregate principal amount of the 8% convertible notes (the “Notes”) issued on August 3, 2007 in the original

aggregate principal amount of $12,500,000) remains outstanding (and notwithstanding the existence of less than three (3) note holders at any given time), the
following provisions shall apply:

 
A. the Corporation shall maintain a Board of Directors consisting of no more than seven (7) individuals and each committee of the Board of Directors

shall have no more than three (3) members;
 
B. three (3) members of the Corporation’s Board of Directors (the “Noteholder Directors”) shall be elected by the holders of Notes representing two-

thirds of the then outstanding principal amount of all Notes, voting as a separate class;



 

 
C. subject to applicable law two (2) Noteholder Directors (in each case chosen by a majority vote of all the Noteholder Directors) shall have the right, but

not the obligation, to serve as members of each of the committees of the Corporation’s Board of Directors;
 
D. The Board of Directors of the Corporation shall nominate as Noteholder Directors only the persons designated as directors pursuant to the Note

Exchange Agreement, dated August 3, 2007, by and among the Corporation and the holders of the Notes and recommend that the holders of the Notes vote to
elect such nominees as directors of the Corporation and shall fill any vacancies that may arise upon the resignation of any of the Noteholder Directors with a
new Noteholder Director designated in accordance with the foregoing. A Noteholder Director elected to fill a vacancy resulting from the death, resignation or
removal of a Noteholder Director shall serve for the remainder of the full term of the Noteholder Director whose death, resignation or removal shall have
created such vacancy and until his successor shall have been elected and qualified; and

 
E. The provisions contained in this Article Sixth shall terminate immediately and without further action when less than 30% of the aggregate principal

amount of the Notes as of the date of this Amendment remains outstanding.
 
SEVENTH: The following provisions are inserted for the management of the business and for the conduct of the affairs of the Corporation, and for

further definition, limitation and regulation of the powers of the Corporation and of its directors and stockholders:
 
A. Election of directors need not be by ballot unless the by-laws of the Corporation so provide.
 
B. The Board of Directors shall have the power, without the assent or vote of the stockholders, to make, alter, amend, change, add to or repeal the by-

laws of the Corporation as provided in the by-laws of the Corporation.
 
C. The directors in their discretion may submit any contract or act for approval or ratification at any annual meeting of the stockholders or at any meeting

of the stockholders called for the purpose of considering any such act or contract, and any contract or act that shall be approved or be ratified by the vote of
the holders of a majority of the stock of the Corporation which is represented in person or by proxy at such meeting and entitled to vote thereat (provided that
a lawful quorum of stockholders be there represented in person or by proxy) shall be as valid and binding upon the Corporation and upon all the stockholders
as though it had been approved or ratified by every stockholder of the Corporation, whether or not the contract or act would otherwise be open to legal attack
because of directors’ interests, or for any other reason.

 
D. In addition to the powers and authorities hereinbefore or by statute expressly conferred upon them, the directors are hereby empowered to exercise all

such powers and do all such acts and things as may be exercised or done by the Corporation; subject, nevertheless, to the provisions of the statutes of
Delaware, of this Certificate of Incorporation, and to any by-laws from time to time made by the stockholders; provided, however, that no by-law so made
shall invalidate any prior act of the directors which would have been valid if such by-law had not been made.

 
EIGHTH: A. A director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for any breach of

fiduciary duty by such director as a director, except for liability (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders,
(ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law, (iii) under Section 174 of the GCL, or
(iv) for any transaction from which the director derived an improper personal benefit. If the GCL is amended to authorize corporate action further eliminating
or limiting the personal liability of directors, then the liability of a director of the Corporation shall be eliminated or limited to the fullest extent permitted by
the GCL, as so amended. Any repeal or modification of this paragraph A by the stockholders of the Corporation shall not adversely affect any right or
protection of a director of the Corporation with respect to events occurring prior to the time of such repeal or modification.

 
B. The Corporation, to the full extent permitted by Section 145 of the GCL, as amended from time to time, shall indemnify all persons whom it may

indemnify pursuant thereto. Expenses (including attorneys’ fees) incurred by an officer or director in defending any civil, criminal, administrative, or
investigative action, suit or

 

 
proceeding for which such officer or director may be entitled to indemnification hereunder shall be paid by the Corporation in advance of the final disposition
of such action, suit or proceeding upon receipt of an undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be
determined that he is not entitled to be indemnified by the Corporation as authorized hereby.

 
NINTH: Whenever a compromise or arrangement is proposed between this Corporation and its creditors or any class of them and/or between this

Corporation and its stockholders or any class of them, any court of equitable jurisdiction within the State of Delaware may, on the application in a summary
way of this Corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers appointed for this Corporation under
Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or of any receiver or receivers appointed for this Corporation
under Section 279 of Title 8 of the Delaware Code order a meeting of the creditors or class of creditors, and/or of the stockholders or class of stockholders of
this Corporation, as the case may be, to be summoned in such manner as the said court directs. If a majority in number representing three fourths in value of
the creditors or class of creditors, and/or of the stockholders or class of stockholders of this Corporation, as the case may be, agree to any compromise or
arrangement and to any reorganization of this Corporation as a consequence of such compromise or arrangement, the said compromise or arrangement and the
said reorganization shall, if sanctioned by the court to which the said application has been made, be binding on all the creditors or class of creditors, and/or on
all the stockholders or class of stockholders, of this Corporation, as the case may be, and also on this Corporation.

 
TENTH: The Corporation hereby elects not to be governed by Section 203 of the GCL.

 


